The idea of a three-dimensional conflicts law
as constitutional form of transnational governance”

CHRISTIAN JOERGES

The elaboration of a systematic evaluative framework of conflicts law, which
should be probed and refined in further study is the central juristic aim of the third
phase of the project on Trade Liberalisation and Social Regulation. It is at the
same time a reference point in the Subproject on Transnational Governance,
Deliberative Supranationalism and Constitutionalism of WP 9 of the RECON
project. We have described our approach as a ,.three-dimensional conflicts law”.
The development of this idea started with the first presentation the work of this
project (Joerges & Godt 2006) and was continuously elaborated further (see
Joerges & Rodl 2009a and the contributions in the RECON Report 7/2009 (Nickel
2009 and also Joerges and Falke forthcoming).

Our approach is by no means idiosyncratic. There are more or less closely related
legal analyses and theoretical constructs. In Germany above all, but also beyond
its borders, there are academic legal and interdisciplinary debates and projects
which are in many respects akin to our considerations and in relation to which we
would like precisely to orientate and situate our work (in particular Fischer-
Lescano & Teubner 2006; Howse & Nicolaidis 2008). We also will have to
consider thoroughly the debates on the constitutionalisation of international law
including the fragmentation controversies, which are important for a conflicts law
approach (see, on the one hand, Koskenniemi & Leino 2002; Koskenniemi 2006;
Fischer-Lescano & Teubner 2006; and on the other Benvenisti & Downs 2007;
Bast 2009). Further important reference points are the projects on international
and transnational administrative law (Kingsbury, Krisch & Stewart 2007;
Schmidt-ABmann 2006 und 2008; Mollers, Voflkuhle & Walter 2007); but also
the interdisciplinary discussions in respect of the theory of international relations
(Herborth & Niesen 2007; Kreide & Niederberger 2008; Brunkhorst 2009;
Deitelhoff & Steffek 2009).

Two terminological distinctions are important. The first concerns the term
conflicts law. At issue is neither the choice between legal orders according to the
tailored rules of the continental IPR nor Anglo-Saxon ,,conflict of laws*, nor the
law of international civil procedure (internationales Zivilprozessrecht). In the
European multilevel system, particularly in the area of social regulation, multiple
levels must work together with none governing autonomously. The same applies
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on the international plane. If we use the term conflicts law, this is to express first
that in European and international law will be concerned with the management of
conflicts and second that this management should take place in a legal framework.
Naturally, at the same time, our conceptual terminology envisages that, in the
postnational constellation, there will still be horizontal conflicts. Finally, the fact
that dealing with legal divergences is the core problem of conflicts law
jurisprudence meaning that there is a rich seam of theory into which we can bore,
recommends a resort to conflicts law categories and methodologies.

The second observation refers to the three dimensionality of our approach. We
want with this term, formally to account for the rationality of a differentiation of
modalities of conflicts law, but at the same time wish to express that we envisage
a systematic order. In fact, at base we are concerned with the same
transformational processes, which, in law can be generally observed according to
the typologically pointed constellation of the DRIS, a matter of particular
pertinence to our field of research in social regulation: first with the intrusion of
regulatory objectives into the legal system, then with the turn to governance

This is the penetration of law with purposive regulative programmes,
(,,Zweckprogramme* in the Luhmannian parlance 1972: 227 ff.; 1993: 195-204)
and the turn to governance, pursuant to which the law must adjust to forms of self-
regulation, namely the inclusion of non-governmental actors in regulatory policy,
and the increased need for and work with expert knowledge. In Europe, these
transformations have been validated on a large scale. Majone (1994) responded to
them with his well-regarded conceptualisation of Europe as a ,,regulatory state*.
The turn to governance has been considerably and visibly extended by the
European Commission with its White Paper of 2001 (on the legal problematique,
see, Braams & Everson 2007). For international law, Weiler (2004: 552) has
described “international law as regulation® as a new “geological® formation of
international law with specific normativity and legitimacy. The new grand project
of Global Administrative Law and as to international public law reacts to these
developments. Our differentiation of three dimensions seeks to take acccount of
these transformations. We therefore assume that one can really distinguish
between the ,,geological layers* of law and that after the transformations of
national law, European and international law layers form layers with specific
normative functions.

Normative departure point: We are therefore not merely concerned with legal-
sociological analyses and legal dogmatic stances. We are far more interested in
coming to terms with the normative implications of these developments and wish
to perceive here what the status of three dimensional conflicts law might be. Thus,
the central normative argument of our project proceeds from a well-situated
observation: The processes of Europeanisation and globalisation with their
interdependencies have a normatively relevant threefold effect: First, no state can
avoid that a rule it enacts to deal with problems has effects beyond its borders.
Often enough, this has the effect that the affected jurisdictions and states can no
longer deal with problems autonomously but must approach them in cooperation.
Luhman (1991) included this phenomenon in his sociology of risk through the



distinction between responsibility for a decision and being interested in a decision.
Our normative argumentation relies on Habermas (1991), who reconstructed it as
a problem of democracy, that the principle was eroding, that citizens are authors
of the rules to which they are subject.

From this we derive our core normative propositions, which form the basis for our
treatment of conflicts law as a constitutional form with democratically grounded
validity claims (Joerges & Neyer 1997; Howse & Nicolaidis 2008; Rodl 2010).
Those propositions are: Europeanisation and Globalisation lead to a structural
democratic deficit, if and because those affected by decisions have no influence
on their formation. Thus, constitutional states must acknowledge or establish a
law which compensates for this deficit in that it provides a forum for ,,foreign*
demands and manifests deference through international contractual rules. This
point of departure opens perspectives on a democratic juridification on European
and international level, in which the much lamented democratic deficit of
European law and international law can be rectified. Therefore, constitutional
states must make allowances for these juridical dynamics. The extension of these
perspectives is made in the three dimensions of our conflicts law conception.

Conflicts law of the first dimension. Not only the normative basis of the conflicts
approach, but also its tendency to the creation of conflict constellations appears to
us in European law particularly palpable (see Joerges 2007a). These starting
premises can become valid in the European multilevel system in the European
multilevel system characterised by constellations of conflicts. We differentiate
here between vertical conflicts between the various levels of European
governance, horizontal conflicts which are produced in the interactions between
member states and diagonal conflicts which result from the fact that the regulatory
competences of the national and European level cover only one aspect of the
problem. Here, it is particuarly apparent why the conflicts law approach cannot be
reduced to the choice of a particular legal order. In horizontal conflict
constellations, as the jurisprudence of the ECJ on reciprocal recognition
substantially attests, ,,autonomy securing and  contractually communal®
comparison of interests is often possible (Scharpf 1993). With the help of the
conflicts law approach we can also in the law of the WTO qualify and structure
anfallende Entscheidungsaufgaben (Howse & Nicolaidis 2008; Joerges 2009e). It
can also be used for clashes between WTO rules and European Union Law.

Conflicts law of the second dimension concerns the redemption of national
through transnational solutions. This goes beyond the harmonising function that
conflicts law of the first dimension can produce. With the ordering of conflicts
law, we align ourselves with the thesis developed very early by Ernst Steindorff
(1958), that there is a class of ,,international material conduct®, which would be
impervious to ,,nationalisation® through the application of a particular law, in
which case international substantive norms must take the place of the referential
norm of the IPR.

We justify this substitution imperative with the interdependence of problem
scenarios, the erosion of national regulatory potential and the concomitant



necessity of and duty of cooperation. In the fields of social regulation we have
researched, we were led by this construction of complex transnational regimes.
The best known example is European Comitology (Joerges & Falke 2000).
However, the irrefutable need for transnational, socially regulative policy alone
encouraged the cooperation of bureaucracies, the establishment of agencies and
the passing of decision-making tasks (or their preparation) to epistemic
communities. Here too, we are concerned with the preservation of constitutional
democratic interpretive motifs, that is with a defence of the idea of legally
transmitted legitimacy and legitimate governance also in relation to the
conceptualisation of FEurope as a ,regulatory state* with ,technocratic*
legitimation concepts. In conflicts law, the second Dimension is correspondingly
concerned with the elaboration of these decision-making processes, the
organisation of the decision-maker, and the recognition and delimitation of exit
options for the participating jurisdictions — in short, a constitutionalisation of
transnational forms of cooperation. In this vein, we can rely on earlier work
(Joerges & Falke 2000), but also on current analyses of the constitutionalisation of
administrative action (e.g., Fisher 2007) and executive power in the Union (esp.
Curtin 2009) as well as leaning on the afore-mentioned project of international
administrative or global administrative law.

The third dimension of conflicts law reacts to the ,,privatisation of regulative
tasks and the development of new ,,governance arrangements, which can be
observed at all levels of governance. A sharp differentiation (primarily) of all the
administratively anchored regulative forms with which the conflicts law of the
second dimension is concerned, appears neither possible nor necessary. At the
international level, the name of th game is not to discredit or to block inevitable
developments. The conflicts law approach should not however relinquish its
normative claims and can be deployed against interpretations involving a self-
justifying ruling power, which no longer distinguishes between the facticity of
transnational governing infrastructure and the recognisable worth of transnational
governance. With respect to the conflicts law ordering, the conflicts approach can
be interwoven with international civil procedural law and the recognition of
judgments and arbitration.

It must, however, above all, develop techniques and criteria for dealing with non-
statal institutions and/or para-legal regimes. For such supervisions and indirect
forms of control, there are templates in European law (see, e.g., Falke & Joerges
1995; or Joerges, Schepel & Vos 1999). In the international arena, reference can
principally be made to the example of international norm-formation (Schepel
2005). In all the research fields of the third phase, focal markers will have to be
put down.
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